


Amid all the bad news from  
Wall Street (and there’s plenty),  

there are reasons to take heart:
Reason #1.	 The vast majority of America’s banks are highly capitalized, with a 

cushion of $1.3 trillion as a backstop against possible losses. (Fannie 
Mae, Freddie Mac, Lehman Brothers and AIG are not banks.) 

Reason #2.	Your bank deposits are FDIC-insured for $100,000 per person per 
institution. If you have deposits over $100,000, you can get additional 
FDIC coverage, legally and safely, beyond that basic level. Ask us to 
show you how.  

Reason #3.	The current crisis should force needed reforms on mortgage brokers 
and Wall Street.  We will push for that and you should insist on it too. 

Reason #4.	 In crises, Americans pull together. We’ve been through tough times 
before and we’ll get through this.



Capital Purchase Program
Q. What is Treasury proposing to do?
A. Treasury is offering to inject capital directly into banks, savings associations, and their holding companies by 
buying senior preferred shares of the institutions. It is doing so in the hope that this, along with several other steps 
being taken, will stimulate lending. The Treasury Department’s Oct. 14, 2008 release and related information may be 
found at http://www.ustreas.gov/news/index1.html.

Q. Can all banks participate?
A. The universe of institutions that Treasury may invest in is very large and likely will pick up virtually every U.S. 
insured depository institution and its holding company. Generally speaking, the program is available to (a) any U.S. 
bank or savings association and (b) any U.S. bank holding company or savings and loan holding company that is 
engaged only in activities that are financial in nature. More details on the pool of institutions eligible to participate 
are provided in the Treasury’s Summary of Senior Preferred Terms (http://www.treas.gov/press/releases/reports/
document5hp1207.pdf).

Treasury will decide which banks it will invest in after consulting the appropriate Federal banking agencies. Thus, the 
fact that a bank is in the pool of institutions that are eligible to participate does not guarantee that Treasury will invest 
in that bank.

Q. Must all banks participate?
A. No. The Treasury communications are clear that participation is voluntary. That said, we understand that Treasury 
encouraged several large banks to participate initially, in large part to remove any stigma that otherwise might 
be associated with receiving an equity investment from the government. Whether other banks are encouraged to 
participate going forward remains to be seen.

Q. Does Treasury receive any other rights along with the Senior Preferred shares?
A. Yes. It obtains warrants to purchase common stock in the institution having an aggregate market price equal to 15% 
of the Senior Preferred amount on the date of investment. The price for the warrants, and the price for determining 
the number of shares of common stock subject to the warrants, will be the market price for the common stock on the 
date of the Senior Preferred investment, calculated on a 20-trading day trailing average. The warrants are immediately 
exercisable. More details about the warrants is available at http://www.treas.gov/press/releases/reports/
document5hp1207.pdf.

Q. How will Treasury decide which banks it will invest in?
A. Treasury will be consulting with the banking regulators to identify those banks where additional capital is likely to 
be most effective. We believe it is unlikely that Treasury will invest in any institution that is likely to fail. Participating 
banks will have to agree to several conditions – including limits on executive compensation – that may cause some 
banks to decline to participate.

Q. What are the limits on compensation on those banks that participate?
A. During the period that Treasury holds any equity or debt securities in a financial institution, the financial institution 
must: Certify that the contracts of the top five senior executives do not encourage or reward unnecessary and excessive 
risk taking that threatens the value of the financial institution; Recover or clawback any bonus or incentive compensation 
paid to the top five senior executives based on statements of earnings, gains, or other criteria that are later proven to 
be materially inaccurate; Not make any golden parachute payment to the top five senior executives; and Agree not to 
deduct for tax purposes executive compensation in excess of $500,000 for each of the top five senior executives. For 
more information, see http://www.treas.gov/press/releases/2008101495019994.htm

Q. What steps must a financial institution take to comply with the executive compensation requirements prior to 
entering into the Capital Purchase Program?
A. As a condition of closing, the financial institution and its affected executive officers must modify or terminate all 
benefit plans, arrangements and agreements (including golden parachute agreements) to the extent necessary to be in 
compliance with the compensation and corporate governance requirements of the Emergency Economic Stabilization 
Act (EESA) and any guidance or regulations issued by Treasury on or before the date of the investment. In addition, 
the financial institution and the affected officers must grant Treasury a waiver from any claims that they may have 
as a result of modifying or terminating these plans to comport with EESA and Treasury implementing guidance and 
regulations.
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Q. How is “senior executive” defined?
A. For publicly traded companies, a senior executive is defined as the principal executive officer (PEO), the principal 
financial officer (PFO), and the three most highly compensated executive officers other that the PEO or PFO. These 
limitations to not apply to highly compensated non-executive officers, such as salespersons. For non-public companies, 
the program contemplates that the executive compensation limitations would apply to their company’s counterparts.

Q. Are the nine large financial institutions that have agreed to participate in this program subject to these same 
executive compensation limitations?
A. Yes.

Q. Does Treasury contemplate issuing further guidance on these executive compensation limitations?
A. Yes. Treasury plans to issue interim final rules on executive compensation. We will update these Q’s and A’s as soon 
as additional information is learned.

Q. Is it possible that other corporate governance requirements may be imposed on those financial institutions 
choosing to participate in the Capital Purchase Program?
A. Yes, although, to date, none have been publicly announced.

Q. Is the ability to pay dividends to common shareholders impacted by the grant to Treasury of Senior Preferred 
Stock and Warrants?
A. Yes. All dividends must be paid to Treasury on the Senior Preferred Stock before a financial institution may pay 
dividends on any junior preferred shares, preferred shares ranking pari passu with the Senior Preferred, or common 
shares. This means that before dividends can be paid to common shareholders all accrued and unpaid dividends for 
cumulative senior preferred and full dividends for the latest completed dividend period declared for non-cumulative 
senior preferred stock must be fully paid. The grant of warrants does not appear to have an impact on the payment of 
dividends to common shareholders.

Q. Can a financial institution, on its own initiative, increase dividends paid per common share?
A. No. Treasury’s consent is required before any increase in common dividends may be paid until the third anniversary 
of the date of Treasury’s investment, unless the Senior Preferred has been redeemed in whole or been transferred to 
third parties.

Q. Can a financial institution repurchase or redeem any junior preferred shares, preferred shares ranking pari passu 
with the Senior Preferred, or common shares without first paying dividends on the Senior Preferred Stock?
A. Generally no, not until the third anniversary of the date of Treasury’s investment. Treasury’s consent would not 
be required for repurchases involving Senior Preferred or repurchases of junior preferred shares or common shares 
in connection with any benefit plan in the ordinary course of business and consistent with past practice. Of course, if 
the Senior Preferred has been redeemed in whole or been transferred to third parties, Treasury’s consent would not be 
required.

Q. Are there any limits on the amount of Treasury’s investment in any one institution?
A. Yes. Treasury will buy stock in amounts equal to between 1% and 3% of a bank’s risk-weighted assets, up to a 
maximum of $25 billion per institution.

Q. Will the investments count towards a bank’s Tier 1 capital?
A. Yes. There appear to be no limits on the amount of Treasury’s investment that may count in Tier 1.

Q. Will institutions that accept equity investments from the Treasury be required to engage in foreclosure mitigation 
efforts?
A. While the limited details thus far available do not refer to mitigation requirements, it is likely that institutions 
accepting equity investments will have to comply with some foreclosure mitigation requirements. The Troubled Asset 
Relief Program, which is authorized under the same law giving Treasury the authority to make equity investments, 
does include foreclosure mitigation requirements. We anticipate that institutions accepting equity investments would 
be required to comply with similar mitigation efforts as institutions choosing to participate in the TARP. Under TARP, 
mortgages, mortgage-backed securities, and other assets secured by residential real estate (including multifamily housing) 
acquired by the Secretary, are subject to a requirement that the Treasury must maximize assistance to homeowners and 
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encourage mortgage servicers – considering net present value to taxpayers – to take advantage of available programs 
(including the HOPE for Homeowners Program) to minimize foreclosures. The Secretary is authorized to use loan 
guarantees and credit enhancements to facilitate loan modifications to prevent avoidable foreclosures. In addition, the 
Act provides that federal property managers (including Fannie Mae, Freddie Mac, the FDIC, and the FRB) undertake 
similar foreclosure mitigation efforts. Additional details about requirements will be posted as they become available.

Q. What is the deadline for deciding whether to participate in the Capital Purchase Program?
A. Institutions have until 5:00 p.m. on November 14, 2008 to elect to participate.

Q. How does a bank notify Treasury that it wants to participate?
A. Banks should inform their primary regulator. The regulator then will consult with Treasury on whether it believes 
the bank is a good candidate for an injection of capital.
Q. When will Treasury buy the stock in participating institutions?
A. Treasury will fund the purchases by the end of this calendar year.

Q. What does the Capital Purchase Program mean that Treasury will not be going forward with the Asset Purchase 
Program?
A. No. Treasury will spend up to $250 billion on the Capital Purchase Program. It still intends to pursue its companion 
program of purchasing assets.

For more information visit www.vabankers.org
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Emergency Economic Stabilization Act of 2008 (the “Act”) 

 
Summary of Key Provisions 

 
 

 
 
I. Purposes   
 
 The Act’s stated purposes are: 
 
 A. To immediately provide authority and facilities for Treasury to restore   
  liquidity and stability to the financial system; 
  

B. To insure that such authority and facilities are used in a manner that –  
  1. protects home values, college funds, retirement accounts, and  
   life savings; 
  2. preserves home ownership and promotes jobs and economic 
   growth; 
  3. maximizes overall returns to taxpayers; 
  4. provides public accountability for the exercise of such authority. 
 
II. Troubled Assets Relief Program 
 

A. Authority.  The Act authorizes the Treasury to establish the Troubled Assets 
Relief Program (the “TARP”) to purchase troubled assets from financial 
institutions on such terms and conditions as determined by the Treasury. 

 
B. Eligible Financial Institutions.  Any bank, savings association, credit union, 

securities broker or dealer, or insurance company established and regulated under 
the laws of the United States or any state is eligible to participate. 

 
 C. Troubles Assets.  The Act defines “troubled assets” as: 
 
  1. Residential or commercial mortgages and any securities, obligations, 
   or other instruments that are based on or related to such mortgages,  
   originated or issued before March 14, 2008, the purchase of which 
   the Secretary determines promotes financial market stability; and 
  2. Any other financial instrument that the Secretary and the Federal 
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   Reserve Board Chairman determines should be purchased in order  
   to promote financial market stability (but only after such 
   determination is communicated in writing to the appropriate 
   committees of Congress). 
 
 D. Office of Financial Stability 
 

The program shall be implemented through a new Office of Financial Stability 
established within the Treasury. This office shall be headed by an Assistant 

  Secretary of the Treasury appointed by the President and confirmed by the Senate. 
 
 E. Treasury Responsibilities 
 

1. Overall Authority.  The Act provides that in exercising its authority under the 
TARP, the Treasury shall: 

 
   a) consult with other federal banking agencies and the Department of  
    Housing and Urban Development; 
   b) have hiring and contracting authority; 
   c) designate financial institutions as financial agents; 
   d) establish vehicles to hold troubled assets in a manner designed to  
    minimize costs to taxpayers; 
   e) issue program guidelines no later than 45 days after the enactment 
    of the Act addressing the: 
    i.) mechanics for purchasing troubled assets; 
    ii.) methods for pricing and valuing troubled assets; 
    iii.) procedures for selecting asset managers; 
    iv.) criteria for identifying troubled assets for purchase. 
 

The Act states that the establishment of policies and procedures and other 
administrative requirements called for under the Act is not intended to delay 
the commencement of the TARP. 

   
2. Asset Management. The Act also provides broad authority to the Treasury to 

manage troubled assets purchased under the TARP, including the authority to 
sell, or enter into securities loans, repurchase transactions, or other financial 
transactions with regard to any troubled assets so purchased. The Act states 
that the FDIC shall be considered in the selection of asset managers by the 
Treasury for residential mortgage loans and residential mortgage-backed 
securities.  
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3. Market Mechanisms. In order to minimize the long-term costs to, and 
maximize the benefits for, taxpayers, the Treasury shall make purchases at the 
lowest price the Treasury determines consistent with the Act. The Treasury 
shall use market mechanisms, such as auctions or reverse auctions, for such 
purchases. 
 

 F. Unjust Enrichment 
 
  The Act directs the Treasury to take steps to prevent the unjust enrichment of a 
  financial institution using the TARP, including by preventing the sale of 
  a troubled asset to the Treasury at a higher price than what the seller paid to 
  purchase the asset. 
 
  
 G. Condition of Purchase: Warrants and Debt Instruments 
 

1. In General.  The Treasury may not purchase any troubled asset from a 
financial institution unless the Treasury receives a warrant or debt instrument 
from such institution.  This condition is intended to allow taxpayers to 
participate in the equity appreciation of a financial institution, or a reasonable 
interest rate premium in the case of debt instruments, to offset some of the 
costs of the TARP. 
 

a) Financial Institutions Traded on National Exchange - For listed 
financial institutions, the warrant must give the Treasury the right to 
receive nonvoting common stock or preferred stock, or voting stock 
over which the Treasury agrees not to exercise voting power. 

b) Other Financial Institutions – For non-listed financial institutions, the 
Treasury must receive a warrant for common or preferred stock or a 
senior debt instrument. 

 
2.  Terms.  Any warrant received by the Treasury must provide protections (e.g., 

anti-dilution provision) to protect the value of the securities.  The exercise 
price for any warrant shall be set by the Treasury. 
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3. Exceptions. 
 

a) De Minimis.  The Treasury shall establish a de minimis exception to 
these requirements for financial institutions with less than 
$100,000,000 in cumulative transactions.  (The Treasury may set this 
threshold lower if it so chooses.) 

b) Other Exceptions.  The Treasury shall create an exception for any 
financial institution that is legally prohibited from issuing securities 
and debt instruments as contemplated hereunder.  But any such 
financial institution would be subject to alternative requirements 
determined by the Treasury. 

 
H. Transparency 
 

In order to facilitate market transparency, the Treasury shall make available to the 
public in electronic form information concerning the purchase of troubled assets 
from a financial institution under the Act within two business days of such 
purchase.  For each financial institution that sells assets, the Treasury is to 
determine whether the public disclosure required by the financial institution with 
respect to off-balance sheet transactions, derivatives instruments, contingent 
liabilities, and similar sources of potential exposure is sufficient to disclose the 
institution’s true financial position to the public.  If not, the Treasury must make 
recommendations to the appropriate regulators for additional disclosure. 

 
I. Graduated Authorization to Purchase 

  
  The Treasury is to receive authority to purchase troubled assets in tranches. 
  Upon enactment, the authority is limited to $250 billion outstanding at any one  
  time.  This amount can be raised to $350 billion outstanding if the President 
  certifies to Congress that Treasury needs more purchasing authority.  The 
  outstanding amount can be raised to $700 billion upon a request of the President,   
  but Congress is given 15 days in which to disapprove such request by Joint 
  Resolution.  The President has the authority to veto such Joint Resolution. 
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III. Insurance on Troubled Assets 
 
 A. Authority 
 
  The Secretary shall establish a program to guarantee (“Guarantee Program”) 
  troubled assets originated or issued prior to March 14, 2008.  “Troubled Assets” 
  has the same meaning for purposes of the Guarantee Program as set forth in 
  II.C. above. 
 
 B. Nature of the Guarantee 
 
  Upon request of a financial institution, the Secretary may guarantee the timely 
  payment of principal and interest up to 100% of such amount.  The Secretary 
  may establish the terms and conditions of any such guarantee consistent with 
  the purposes of the Act. 
 
 C. Premiums 
 
  The Secretary shall collect premiums from any financial institution participating 
  in the Guarantee Program.  Such premiums may be determined based on the risk  
  of the troubled assets to be guaranteed.  Premiums shall be deposited in a reserve 
  fund, called the Troubled Assets Insurance Fund, to cover anticipated claims. 
 
 D. Guidelines 
 
  The Secretary shall publish guidelines addressing, among other things, the 

methodology for setting premiums and an explanation of what assets are   
appropriate for the Guarantee Program. 

 
IV. Considerations 
 
 In exercising the authorities described under the Act, the Treasury must take into 
 consideration: 
 1. protecting the interests of taxpayers; 
 2. providing stability and preventing disruption to financial markets; 
 3. helping families keep their homes and stabilize communities; 
 4. the long-term viability of any financial institution from which the Treasury 
  might purchase assets; 
 5. ensuring that all financial institutions are eligible to participate in the program, 
  without discrimination based on size, geography, form of organization, or the 
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  size, type, and number of assets eligible for purchase under the Act; 
 6. providing financial assistance to financial institutions, including those serving 
  low – and moderate income populations and other underserved communities, 
  and that have assets less than $1,000,000,000, that were well or adequately  
  capitalized as of June 30, 2008, and that as a result of the devaluation of the 
  preferred government-sponsored enterprise stock will drop one or more capital 
  levels, in a manner sufficient to restore the financial institutions to at least an 
  adequately capitalized level; 
 7. the need to ensure stability to counties and cities that have suffered as a result 
  of the current market turmoil; 
 8. protecting the retirement security of Americans by purchasing troubled assets 
  held by or on behalf of retirement plans; and 
 9. the utility of purchasing other real estate owned and instruments backed by 
  mortgages and multifamily properties. 
 
V. Conflicts of Interest 
 

The Treasury is directed to issue regulations to address and manage conflicts of interest 
that may arise in connection with the programs authorized under the Act. Such 
regulations must address potential conflicts arising in: the selection or hiring of 
contractors or advisors, including asset managers; the purchase of troubled assets; the 
management of troubled assets; post-employment restrictions on employees; and any 
other area determined by the Treasury. 
 

VI. Executive Compensation 
 

A. Direct Purchases. Where the Treasury buys troubled assets directly from a financial 
institution, and receives a meaningful equity or debt position in such institution, it 
must require the institution to: limit senior executive officer incentives for taking 
unnecessary and excessive risks that threaten the value of the institution; provide for 
the recovery of any bonus or incentive paid to a senior executive officer based on 
materially inaccurate statements of earnings; and prohibit golden parachute payments 
to senior executive officers. “Senior executive officer” is defined as an individual 
who is one of the top five highly paid executives of a public company whose 
compensation is required to be disclosed pursuant to the Securities Exchange Act. 

 
B. Auction Purchases. Where the Treasury buys troubled assets at auction from a 

financial institution, and where the purchase exceeds $300 million, it must prohibit 
any new employment contract by that institution with a senior executive officer that 
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provides a golden parachute in the event of an involuntary termination, bankruptcy 
filing, insolvency, or receivership.  

 
C. Tax Treatment.  The Act applies limits on deductions and other tax treatment of 

executive compensation and golden parachutes for senior executive officers of 
financial institutions that participate in the TARP. 

 
VII. Foreclosure Prevention 
 

A. Treasury Efforts. The Act requires the Treasury to implement a plan to maximize 
foreclosure avoidance assistance to homeowners living in residential real estate 
securing mortgages, mortgage-backed securities, and other troubled assets purchased 
by the Treasury. The Treasury must encourage servicers of underlying mortgages to 
use the HOPE for Homeowners Program or other available programs to minimize 
foreclosures. The Treasury is also authorized to use loan guarantees and credit 
enhancements to facilitate loan modifications to prevent foreclosures. The Treasury is 
required to coordinate with other federal government entities holding troubled assets 
for the purpose of identifying opportunities for the acquisition of assets where loan 
modifications and other restructurings can help homeowners. In addition, the 
Treasury must protect federal, state, and local rental subsidies on residential real 
estate it acquires, and must consent to reasonable requests for loss mitigation, 
including term extensions, rate reductions, and principal write downs. 

 
B. Other Federal Agency Efforts. The Act requires certain other federal entities owning 

or controlling assets secured by residential real estate to implement a plan to 
maximize assistance to homeowners to avoid foreclosure. Such federal entities must 
encourage servicers of the underlying mortgages to use the HOPE for Homeowners 
Program or other available programs, and make loan modifications, in order to avoid 
foreclosure. Such federal entities include the Federal Housing Finance Agency (in its 
capacity as conservator for Fannie Mae and Freddie Mac), the FDIC (on behalf of any 
bridge bank for any failed institution), and the Federal Reserve Board (on behalf of 
any Reserve Bank). Assistance shall include mortgage modifications, such as rate 
reductions and principal write downs. The modifications shall ensure that existing 
federal, state, and local rental subsidies are continued and also ensure that 
modifications provide funds for safe conditions in rental properties. 
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VIII. Temporary Increase in Deposit and Share Insurance Coverage 
 

The Act temporarily raises the insurance coverage on non-retirement accounts from 
$100,000 to $250.000.  Insurance coverage of $250,000 for retirement accounts is not 
changed.  The FDIC and NCUA are not to consider the temporary increase when setting 
premiums.  The limit in the FDIC’s ability to borrow from the Treasury (currently limited 
to $30 billion at any one time) is temporarily lifted from the date of enactment until 
December 31, 2009.  The inflation adjustment to the current coverage limits (scheduled 
to begin in 2010) remains in effect and applies to the current $100,000 level and not the 
temporary $250,000 level. 
 

IX. FDIC Authority 
 

The Act prohibits misuse of the FDIC’s name and logo to falsely represent that deposits 
are insured.  This can be enforced by the appropriate federal banking agency or the FDIC 
if any such agency fails to act.  For sales of bank assets in either an assisted transaction or 
a failed bank situation, a financial institution can submit a bid regardless of any 
previously signed confidentiality agreement with the bank whose assets are being sold. 
 

X. Losses from Fannie Mae and Freddie Mac Preferred Stock 
 

The Act provides ordinary tax treatment in connection with a financial institution’s 
holding of government-sponsored enterprise preferred stock.  Financial institutions that 
held preferred stock in Fannie Mae and Freddie Mac may treat losses from those 
securities as ordinary losses for tax purposes.  This treatment shall apply to any preferred 
stock held by a financial institution on September 6, 2008, or sold or exchanged by that 
institution on or after January 1, 2008, and before September 7, 2008. 
 

XI. Mark-to-Market Accounting 
 

A. Suspension of Rule.  The Act authorizes the SEC to suspend the application of FAS 
157 with respect to any issues or with respect to any class or category of transaction if 
the SEC determines it is in the public’s interest and it is consistent with the protection 
of investors. 

B. Study.  The Act requires the SEC, in consultation with the Treasury and the Federal 
Reserve, to conduct a study of mark-to-market accounting as provided in FAS 157 for 
financial institutions.  The study is to consider the effect on a financial institution’s 
balance sheet impact on bank failures, the quality of financial information available to 
investors, the advisability of modifications to the standard, and any alternatives.  The 
SEC is to report to Congress within 90 days of the Act’s enactment. 
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XII. Acceleration of the Effective Date for Payment of Interest on Sterile Reserves 
 

 The Act moves the date on which the Federal Reserve is authorized to pay interest on 
sterile reserves from October 1, 2011 to October 1, 2008  

 
XIII. Oversight and Reports 
 

A. Oversight Board.  The Act creates a Financial Stability Oversight Board to review the 
Treasury’s exercise of its authority under the Act and the effect the Act has on 
preserving homeownership, protecting taxpayers, and stabilizing the financial 
markets. 

B. Comptroller General.  The Act authorizes the Comptroller General (GAO) to 
commence ongoing oversight of the activities under the TARP as soon as it is 
established. 

C. Special Inspector General for Purchase Program.  The Act requires the President to 
appoint a Special Inspector General (SIG) as soon as practicable after the Act’s 
enactment.  The SIG will be responsible for conducting and supervising audits and 
investigations regarding the purchase and sale of assets under the TARP. 

D. Treasury Reports.  The Act required the Treasury to report periodically to Congress 
on actions taken, funds expended, and other matters relating to the exercise of its 
authority under the Act. 

E. Congressional Oversight Panel.  The Act establishes a Congressional Oversight Panel 
to review the current state of the markets and report regularly to Congress. 

F. Study and report on Margin Authority.  GAO is directed to conduct a study to 
determine to what extent leverage and deleveraging of financial institutions caused 
the current crisis, and to submit recommendations to the Federal Reserve Board and 
Congress. 

 
 

  
    
   
    

 
 

  
     




